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A contract

A contract may be defined as an agreement which is either enforced by law or recognized by laws
affecting the legal rights or duties of the parties.The law of contract is, therefore, primarily concerned
with three questions: is there an agreement? Is it one which should be legally recognized or enforced?
And just how is the agreement enforced, or. in other words, what remedies are available to the injured
party when a contract has been broken?
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In this article our concern will be with the general rules, and to some extent with the modified form
in which they apply to particular transactions. Rules peculiar to particular transactions will not in
general be discussed, nor will any attempt be made to give any systematic account of the rules
governing any one or more particular or special contracts. At the same time, it is necessary to warn the
reader that the general "law of contract” is something of an abstraction, since most contracts obviously
concern some particular class of transaction; and since there is always some degree of danger in
assuming that a "general™ rule applies (at least without modification) to a contract of the particular type
under consideration.
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Agreement
In the normal case, a contract results from an agreement between the parties to it: and much of the
law of contract is concerned with the process of reaching agreement, and with the contents of the
agreement when reached. Nevertheless, the description of a contract as an agreement is subject to a
number of important qualifications.
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The first of these is that the law, generally speaking, applies an objective test of agreement. If one
party, A. so conducts himself as to induce the other. B, reasonably to believe that A is assenting to
certain terms proposed by B, then A will generally be held so to have assented, whatever his actual state
of mind may have been. The law adopts this altitude in the interests of convenience: a person to whom a
contractual proposal is made might be seriously prejudiced if he could not take it at its face value. The
principle is, however, one of convenience only, so that it will not be applied where, on balance, the

inconvenience to A of applying the objective lest exceeds the inconvenience to B of allowing A to rely
on his actual intention.
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Attitude o

The second qualification is that, even where agreement determines the existence of a contract, it does
not necessarily determine all the contents or scope of a contract. These matters arc often determined by
so-called "implied terms". These may be divided into terms implied in fact and terms implied in law.
Only terms implied in fact are truly based on the intention of the parties. Terms implied in law are duties
prima facie imposed by law: and with respect to them, the intention of the parties is relevant only insofar
as it may be open to the parties to exclude the implied terms by express contrary agreement.
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Thirdly, there is a group of cases which is commonly discussed under the general heading of contract, in
which the obligation docs not truly arise out of an agreement by two parties, but rather out of a promise
made by one of them. This would be the position where a person made a gratuitous promise in such a
form that it was legally binding: for example, in a deed under seal. In such a case, the promisee would at

V- induce
Y- seriously prejudiced
Y- divide
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most "agree" by accepting the gift or the promise to make it. But even this is not necessary: a promise of
this kind can bind even before it is communicated to the promisee.
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Passage \:
Amendment needs always to be thought about seriously when drafting and negotiating a treaty;

afterwards is just too late. Although amending a bilateral treaty technical difficulty ,amending a
multilateral treaty can raise a multitude of problems. It may have as many as ¢+ or more parties
and be of unlimited duration. These factors lead to two basic problems. First, the process of
agreeing amendments and then bringing them into force for all the parties can be even more
difficult than negotiating and bringing into force the original treaty. Secondly, because of their
long life, multilateral treaties are often in need of amendment.

Before the second world war, treaty amendment usually required unanimity. This is generally
still the rule for the constituent treaties of regional international organizations like the council of
Europe and the European Union. But in other cases a practice has developed by which an
amendment enters into force only for those parties willing to accept it. This means that the
original treaty still remains in force () as between the parties that do not accept the amendment
and (Y) between those parties and the parties that do accept them. This results in a dual treaty
regime. This highly unsatisfactory result is made much worse when there is a series of amending
treaties.
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\- What is the first paragraph mainly about?
V) Dealing with a series of amending treaties
Y) Bringing amendments into force for all the parties
v) Problems caused by amending a multilateral treaty
f) Main advantages of thinking about amendment seriously
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