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fortunate. there is someone who has access to one

of these two things:
or good books

or friends who are from the book
{ Victor Hugo }
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A contract
A contract may be defined as an agreement which is either enforced by law or recognized
by laws affecting the legal rights or duties of the parties.The law of contract is, therefore,
primarily concerned with three questions: is there an agreement? Is it one which should be
legally recognized or enforced? And just how is the agreement enforced, or. in other words,
what remedies are available to the injured party when a contract has been broken?
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In this article our concern will be with the general rules, and to some extent with the
modified form in which they apply to particular transactions. Rules peculiar to particular
transactions will not in general be discussed, nor will any attempt be made to give any
systematic account of the rules governing any one or more particular or special contracts. At
the same time, it is necessary to warn the reader that the general "law of contract” is something
of an abstraction, since most contracts obviously concern some particular class of transaction;

and since there is always some degree of danger in assuming that a "general” rule applies (at
least without modification) to a contract of the particular type under consideration.
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Agreement

In the normal case, a contract results from an agreement between the parties to it: and much
of the law of contract is concerned with the process of reaching agreement, and with the
contents of the agreement when reached. Nevertheless, the description of a contract as an
agreement is subject to a number of important qualifications.
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The first of these is that the law, generally speaking, applies an objective test of agreement.
If one party, A. so conducts himself as to induce the other. B, reasonably to believe that A is
assenting to certain terms proposed by B, then A will generally be held so to have assented,
whatever his actual state of mind may have been. The law adopts this altitude in the interests of
convenience: a person to whom a contractual proposal is made might be seriously prejudiced if
he could not take it at its face value. The principle is, however, one of convenience only, so

that it will not be applied where, on balance, the inconvenience to A of applying the objective
lest exceeds the inconvenience to B of allowing A to rely on his actual intention.
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The second qualification is that, even where agreement determines the existence of a contract,
it does not necessarily determine all the contents or scope of a contract. These matters arc often
determined by so-called "implied terms". These may be divided into terms implied in fact and
terms implied in law. Only terms implied in fact are truly based on the intention of the parties.
Terms implied in law are duties prima facie imposed by law: and with respect to them, the
intention of the parties is relevant only insofar as it may be open to the parties to exclude the
implied terms by express contrary agreement.
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Thirdly, there is a group of cases which is commonly discussed under the general heading of
contract, in which the obligation docs not truly arise out of an agreement by two parties, but
rather out of a promise made by one of them. This would be the position where a person made
a gratuitous promise in such a form that it was legally binding: for example, in a deed under
seal. In such a case, the promisee would at most "agree" by accepting the gift or the promise to
make it. But even this is not necessary: a promise of this kind can bind even before it is
communicated to the promisee.
50 B8lg5 51 o0 Ldly il ;o s (Jg wisd oo @8ly Sy 590 313513 S plgie Co Loges a5 318 392 (53190 (LI
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Fourthly, the idea that contract depends on agreement must be qualified in eases in which
one party is in a very much stronger bargaining position than the other, so that the former can
in a sense impose his terms on the latter. The growing use of standard form contracts under
which a party is often bound by many terms of which he is not in fact aware, is a particularly
common illustration of this situation. In such eases the weaker party may agree reluctantly, or
he may take his chance of whatever terms arc contained in the standard form, or he may not in
truth have "agreed" at all.
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Generally, the process by which the parties to a contract reach agreement can be analysed
into the acceptance by one party of an offer made by another. Thus, in the simplest case, A

may offer to sell B 50 tons of coal for £500. When B says "l accept” (or uses words to that
effect) a contract is concluded.
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In practice, the course of contractual negotiations is often very much more complex than
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this. When panics begin to negotiate there may be considerable differences between them as to
price, quantity, quality, delivery dates, terms of credit and so forth. Gradually, by a series of
concessions, they move closer towards agreement, and it is often very difficult to say just when
an offer has been accepted. For the purpose of answering this question the law distinguishes
between various steps or stages in negotiations.

3o isS  0,ST0e ds £9,8 b a5 elSin .l ol 51 5 saumn Hlews el gols 8 Gl ST Ly Jes o

LT sl aisls 9o Lol aisle o jLel Lanl s g gm0 gyl e oeS ooped Logas 0 g S Sl cul

53 390 Sloy 4z lado ol S, Sl S il 5 Wigdhga iS008 33155 4 {ouds ools a8 il 3y 5l g pos
Sgdice JB Hles olS1ie calisee Jolie b Slans (Bt callae (ol @ grasly (sl sl JSCie Loy 355 o0 s

reluctantly g wof of ;5

negotiation o ytdo & &g g

term of credit  ylus! Tl g
Elements of Contract Formation.

M 41 9 Jusis polis
To form a legally binding contract, six basic elements of contract formation must be satisfied.
The parties to the contract must have capacity to contract; both parties must state the mutual
assent to be bound to the contract terms; both parties must give consideration; the contract
must have a lawful purpose; the terms of the contract must be reasonably certain and clear;
and the contract must be in a form permitted by law.
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Parliament and Legislative Power
&ido 093 9 ool 5U
PARLIAMENTARY SUPREMACY
ol b5y
Onestriking consequence of the absence of a codified constitution in the United Kingdom
is that the legislative powers of Parliament have never been set out in any definitive form.
odze (6185938 Wlylas ] a5 el b Lol eliol jo gae ewlwl g3l SO lads axgi jo5 0 Clsesl (S
ol 0050 S ds e ahad g aseie B S 0 oS
The Bill of Rights 1689, still the most important statute on the powers of Parliament, was
primarily concerned to protect its rights against interference by the Monarch;
e Jol 4o ol ol )b LSt (ogas )0 acgdge (3B (o it j9i0 &5 VPAR Cpan €3gi (rredi (19il®
Al ol olioly s ply o led )b e 5l Coles

PARLIAMENTARY SUPREMACY  ylod b s
Constitution owlef ;3¢

legislative powers g 14 gl o L1
among other things, it declared that it was illegal for the Crown to levy taxes without
Parliamentary consent and to suspend the application of Parliamentary enactments.
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Other significant legislation, the Parliament Acts 1911-49, removed the requirement that
the House of Lords consent to legislation.

5,5 Bax 1) gl abg 0,50, lael ko Ciblge b i VNV V-FA gm0 Slad )b opiled» o K00 pie 98 SO
But these statutes assume that Parliament is entitled to enact legislation, that is, rules of
general application. They do not establish its right to legislate.
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In contrast, codified constitutional texts spell out the powers of the legislature quite
explicitly, as well as its composition and methods tor its election.

For instance, Article 1, Section 1 of the US Constitution states clearly that’(a)ll
Legislative Powers hereingranted shall be vested in a Congress of the United States, which
shall consist of a Senate and House of Representatives’.
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Other Sections of the Article prescribe the composition of the Senate and House and the
procedure for enacting legislation,
wlls el (6 NSl (ig) 5 ulme g L JLlo o bol (ol slovsy nle
as well as enumerating a number of specific legislative and other powers, such as the power
to ’lay and collect Taxes’ and the power to regulate inter-state commerce.
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Similarly, Article 34 of the Constitution of the Fifth French Republic spells out the
legislative powers of Parliament,
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Criminal law
1> G
Criminal law is a branch of law that defines crimes and fixes punishments for them.

Crimes are wrongs about which the State is gravely concerned. Special terms are used in this
area of the law such as crime, punishment, accused, and conviction
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Criminal law also includes rules and procedures for preventing and investigating crimes
and prosecuting criminals, as well as the regulations governing the constitution of courts,
the conduct of trials, the organization of police forces, and the administration of penal
institutions.
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The purposes of the criminal law are several. The first is to impose deserved punishment in
retaliation of the crime committed. This purpose explains why there are varying punishments
for crimes, depending on the gravity of the crime. The second is prevention, by threatening
punishment on commission of some kind of conduct. The third is to provide the punishment
for those who have not been deterred and who commit crimes, so as to frighten them especially
so that they will not engage in further criminal conduct, and also to reinforce the threat of
punishment at large. The last aim is the education of the community continually in proper
standards of conduct which have to be observed if a decent life is to be possible for all of us.
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There are a large number of safeguards designed to secure fair treatment of a person
accused of a crime. They will facilitate his acquittal, unless the facts proved against him, by
evidence establish his guilt beyond all reasonable doubt. It is a principle that every person is
deemed innocent until he is proved to be guilty. It is preferred that ten guilty persons be
acquitted as a result of this assumption than one innocent person been convicted. The effect of
the system is to deprive the police of power to charge any person with the commission of a
crime. If a defendant wants to talk, he is permitted to do so, but nothing in the way of a
confession may be used in any proceedings subsequently brought against him, unless it can
first be proved that he was warned, in clear terms, and before making the confession that it
might subsequently be used in evidence.
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Act and Omission
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Rule number 1: The definition of some offences is restricted to liability for acts. In such
cases, an omission is insufficient unless it can be construed as an act.
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Rule number 2: Where an actus reus can be committed by omission, a defendant who fails to
act is only liable if under a duty to act.
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Rule number 3: A duty to act may arise through contract.
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The definition of treaty as an agreement between subjects of international law is not in
itself sufficient. There may be agreements between states which do not constitute international
treaties.
M.David gives the example of a purchase by the United kingdom Government of thousand
tons of chilled beef from the government of the Argentine upon the basis of a standard from of
contract used in the meat trade.
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Agreement §8lg

Another example of an interstate contract and not a treaty could be the purchase of a building
or a piece of land for a legation. When this transaction is subject to the municipal law of on of
the parties or to that parties or to that of a third state.
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When is an agreement governed by international law? Is this a matter of choice or of
intention of the parties? In principle the intention of patties, express or implied, would appear
to be controlling. However, there are cases in which the nature and object of the agreement
make it impossible to subject in to any system of municipal law; such an agreement must be
governed by international law.

Whatever the intention of parties. A case in point is the cession of a small piece of land by
France to Switzerland to permit the enlargement of Geneva airport.

Despite the comparatively trivial importance of this agreement, it had to be embodied in a
treaty since it involved the transfer of sovereignty over state territory.
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The deliberation at the Vienna conference reveals that the phrase “governed by
international law” 1s designed to cover other meanings and implications as well.



It was suggested at the conference that it was necessary to add to the definition the
requirement that to be a treaty the agreement “ must produce legal effects”or must “create
rights and obligations”

These suggestion were designed to exclude from the concept of treaties the declaration of
principle, communiques, political instruments of gentlemen’s agreements which represent
a concurrence of wills but without producing legal effects
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TUE INTERNATIONAL SALE TRANSACTION
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1. INTRODUCTON
doudo -
This section is intended to provide an introduction to the study of the main areas of the law

relating to the international sale transaction, a study which is increasingly finding recognition
as a subject in its own right.
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The arrangement of the section calls for some explanation.
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The sale contracts have been dealt with after the mode of carriage of goods on which they are
based.
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Passage 1:
Armed attack or armed aggression in the maritime domain may involve conventional sea

mines, missiles, and traditional military aviation as well as submarine platforms. During a
period that extended from the first Hague conference in 1899, through two world wars, and
continuing until the end of the Cold War, the predominant influence of law on sea power were
naval arms control regimes. Arms control sought to limit the risk or effects of naval warfare.
Naval arms control refined the laws of naval warfare and prescribed conduct at sea by erecting
“firewalls” that separated opposing fleets or by creating limitations on the means of naval
warfare, such as the use of sea mines, or restrictions on the methods of naval warfare, such as
the proscription against unrestricted submarine warfare. These rules were designed to maintain
the peace or prevent the expansion of war at sea by controlling the types and numbers of
warships, the types of permissible weapons, and how those weapons may be employed.

During the period between the two world wars, the Washington Treaty of 1922 fixed battleship
ratios for all of the major maritime powers. While the agreement actually did slow the
construction of capital warships, it also had the perverse effect of creating conditions and
incentives to redirect naval ambitions into other systems, such as submarines, that were not
explicitly controlled. The last major fleet engagement ended with the Battle of Leyte Gulf in
October 23-26, 1944. The final naval battle of the war, the Battle of Okinawa in the spring of
1945, was the largest amphibious assault of the Pacific theater.
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1-Which of the following would be the best title for passage?

1) Arms Control during the Cold War 2) The First Hague Conference
3) Armed Aggression at Sea 4) Law and Sea Power
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2-According to the passage, armed attack in the maritime domain is likely to involve using all of

the following EXCEPT ...............
1) missiles 2) surface combats
3) sea mines 4) submarine platforms
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3-What were the main goals of designing naval arms control rules?
1) Limiting the growth of submarines supervising the production of missiles
2) Maintaining peace and prevention of further growth of war at sea

3) Restricting naval warfare and promoting good behavior at sea
4) Prescribing good manners at sea and establishing firewalls
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4-What does the word “proscription” in paragraph 1 mean?

1) Prosecution 2) Provocation
3) Prohibition 4) Proliferation
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5-What does the word “it” in paragraph 2 refer to?

1) Agreement 2) Effect

3) Construction 4) Battleship

| oo ) a5 -0
SIS o oyl gz dz 4 ) LS o it il ransys

Sy aeliziblge ()
S/'. . :.§‘9U (\c ol (Y’
6-What is the author’s attitude toward the Washington Treaty?
1) Sarcastic 2) Highly critical
3) Cautionary 4) Both positive and negative
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Passage 2:
The Dutch began their occupation of Java in 1596. Owing to the fact that they could not bring

all or even most of the Indonesian Archipelago under their control until the second decade of
the twentieth century, and partly because their interest were largely focused on commercial
profit, the Dutch did not significantly interfere in native legal affairs until about the middle of
the nineteenth century. As D. Lev has aptly put it, the Dutch East India Company from the
outset “resolved to respect local law — another way of saying that, by and large, they could not
have cared less — except where commercial interests were at stake.”

As “law and order” constituted the backbone of colonialist administration, the Dutch, after
some failed efforts, finally succeeded in promulgating a penal code for native in 1873, a code
whose implementation remained exclusively in their hands. Since the native district courts, as
well as the Shari’a and ADAT (customary) courts, were allowed to handle only minor and non-
monetary cases, all criminal cases and major offenses were tried at the next level, namely, at the
Landraden courts, which also handled important civil cases pertaining to the natives. For
example, all matters of waqgf and the all-important area of inheritance fell within the
jurisdiction of these courts. Until the 1920s, the chairmen of the latter were exclusively Dutch.
But ultimate authority did not lie even in the hands of these chairmen, for appeals were heard
at the High Courts (numbering six in total), whose jurisdiction was presumably confined to the
Dutch colonial settlers alone.
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7-Why didn’t the Dutch interfere in native legal affairs of Indonesia?
1) They were mostly interested in business issues.
2) They had fully occupied the Indonesian Archipelago.
3) They were busy establishing the Dutch East India Company.
4) They were not familiar with the language spoken by the native people.
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8-What is the function of D. Lev’s quotation at the end of paragraph 1?
1) It exaggerates an earlier argument.
2) It contradicts the preceding sentence.

3) It supports what was mentioned earlier.
4) It serves as an example for a previously stated claim.
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9-What does the expression “at stake” in paragraph 1 mean?
1) In vain 2) In danger 3) In doubt 4) In silence
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10-What is the second paragraph mainly about?
1) Law and order
2) The High Courts in Indonesia
3) The backbone of colonialist administration
4) How colonial courts were formed in Indonesia
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11-What does “their” in paragraph 2 refer to?
1) Natives 2) District courts 3) The Dutch 4) Failed efforts
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12-Where were issues related to inheritance settled?
1) Customary courts 2) Shari’a court 3) Native local courts 4) Landraden courts
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Choose 1, 2, 3, or 4 which best completes each item:

1. To.ooiiiieinnn.n. means to enter the other’s land or property without permission.
1) Interfere 2) occupier
3) premises 4) trespass
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2. The deliberate act of setting fire to a house or other buildings is charged as ....................... :
1) Assault 2) arson
3) revenge 4) treason
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3. Money or gift given or offered to someone in return for some help dishonestly is ............... :
1) Brought 2) bribe
3) breach 4) broken
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4, means forcing someone to have sex when she does not want to.
1) Rape 2) Battery
3) Incest 4) Prostitution
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5. An ex post facto law is a law having ..................... effect.
1) Ambiguous 2) normative
3) retroactive 4) independent
U] PR Flhls a5 cnl G938 onigds Guwle 4y Calac 5ild 1oy 3
soale s g (V ks (O
lizs (F 0 Guwle 4y calac (¥
9
9
9
9
3



